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ce in The College of Labor & Employment Lawyers’
2019 writing competition, which is a direct result of Professor Siegelman’s efforts and assistance.
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e of the most influential federal laws that addressed the United States’ gender pay
gap is the Equal Pay Act of 1963 (the “Equal Pay Act), which was signed into law by

’
–2 (Nat’l Bureau of Econ. Research, Working Paper No. 9013, 2002).

based on a “factor other than sex.”
that work only needs to be “substantially equal,” rather than identical, to fit within the

y Act to act as a “broad charter of
women’s rights in the economic field.”

Schultz v. Wheaton Glass Co., 421 F.2d 259, 265 (3d Cir. 1970) (“…Congress in prescribing ‘equal’ work
did not require that the jobs be identical, but only that they must be substantially equal.”).
–

’

’

’
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—

–
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called for “equal pay for equal work.”

held that comparative jobs need only be “substantially equal” and not identical to determine
“substantially equal” is determined by the content of a job rather than

Initially, Congress had considered implementing the “equal pay for comparable worth”
ather than using the term “substantially equal.”

Here’s the History of the Battle for

the “factor other than sex” defense. Although courts have not been consistent interpreting

her compensation because of the individual’s race, color, religion, sex, or national origin.

–

Spaulding v. Univ. of Wash., 740 F.2d 686, 708 (9th Cir. 1984) (providing an example of a “factor other
than sex” that employers can consider when making compensation decisions).
–
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offered to be a “technical amendment” designed to resolv

employees of the opposite sex were paid differently for performing substantially “equal
work.”

–

–

acknowledged that the Equal Pay Act was only the “first step” and that “much remains to be
done to achieve full equality of economic opportunity.”

Here’s how The Washington Post relegated JFK signing the landmark Equal Pay Act to
women’s page

Harvard Study: “Gender Wage Gap” Explained Entirely by Work Choices of Men

–
Dispelling the Myths: Why the Gender Pay Gap Does Not Reflect the ‘Choices’ Women Make
–
–
News Release, U.S. Dep’t of Labor, Usual Weekly Earnings of Wage and Salary Workers Fourth Quarter
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’

’
’

’
News Release, U.S. Dep’t of Labor, American Time Use Survey –

–

–
–
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(“MBTA”) can be explained
hildren. However, according to the President’s 2015 Economic Report,

It’s Time That We End the Equal Pay Myth
’
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Women’s Earnings
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nd National Women’s Law Center
’
(2016) (“The presence of alternative ways to
consistent about the scale of the gap.”).
’

’

Act (the “PFA”).

The intended purpose of the PFA is to “amend the Fair Labor Standards

payment of wages on the basis of sex.”

“establishment” under the Equal Pay Act.
employee who perform “substantially equal” jobs and work within the same
“establishment.” If the PFA is passed, the legal definition of “establishment” would be
perform substantially equal jobs at any of the employer’s places of business that are located
The second potential benefit of the PFA would be to clarify the “factor other than sex”

explain what constitutes a “factor other than sex.” The PFA would provide guidance
as to what qualifies as a “factor other than sex,” which would result in more consistent
interpretations by courts. According to the PFA, a “factor other than sex” defense

–
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Another introduced law that should be considered is the Fair Pay Act (the “FPA”).
According to the bill, the purpose of the FPA is to “amend the Fair Labor Standards Act of
origin, and for other purposes.”

wage discrimination is prohibited only between workers performing “substantially” the same

perform “equivalent jobs.”

The third potential benefit of the FPA would be to clarify the “factor other than sex”

measures earnings by quantity or quality of production, or “a differential based on a bona
fide factor other than sex, race, or national origin.”
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More importantly, the Equal Employment Opportunity Commission (“EEOC”) has

ght approval from the Office of Management and Budget (“OMB”) to
an employee’s ethnicity, race, and sex regarding a job category.
second component collects data on employees’ W
1 filers are already required to maintain in the “ordinary course of business.”

’

’
–

–
–
–

Memorandum from Neomi Rao, Admin‘r, Office of Info. & Regulatory Affairs, Office of Mgmt. &
Budget, to Victoria Lipnic, Acting Chair, Equal Emp‘t. Opportunity Comm’n (Aug. 29, 2017).

Accordingly, the National Women’s Law Cen

OMB’s stay of EEOC’s pay data collection was illegal. The rationale for the court’s
decision was that the government’s position was based on “hyper
nsequences for employers.”

2019 global wage analysis conducted by the International Labour Organization (“ILO”), the

According to the ILO’s analysis, one country with a larger gender

Nat’l Women’s Law Ctr. v. OMB, 358 F. Supp. 3d 66, 74–

–
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Act 1970 (the “U.K. Equal Pay Act”), which was designed to prevent discrimination between

performing equivalent work. In addition, the term “equivalent” was not clear.
women were still “not less favourable” than those of men.

Act 2010 (the “U.K. Equality Act”), which was designed to ensure that men and women,

performing “equal work,” as opposed to “equivalent work.”
’

–

–

2017/172) (the “2017/172
Regulations”); and the Equality Act 2010 (Specific Duties and Public Authorities)
Regulations 2017 (SI 2017/353) (the “2017/353 Regulations”) (collectively, the
“Regulations”).

’
’
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employer who fits within this criteria is referred to as a “relevant employer.”
“relevant employer” includes both private and public sectors. Private sector
did not consider public or government authorities as a “relevant employer.”

–

results for certain industries, particularly banks, airlines, and soccer clubs. Goldman Sachs’

policies. For example, EasyJet, the United Kingdom’s busiest discount airline, reported that

s reported that PwC (U.K.) had the largest gap among the “Big Four”

–

’
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’

sector, it is evident that the Equality and Human Rights Commission (the “EHRC”) is
“[t]he [EHRC] is responsible for monitoring how public authorities ar
specific duties and can take enforcement action.”

the explanatory memorandum of the 2017/172 Regulations, “[f]ailure to comply with these
Regulations would be an unlawful act…and would fall within the existing enforcement
f the [EHRC].”
Instead of stating that the EHRC is “responsible” and “can take enforcement action,” the
2017/172 Regulations only say that it “would fall within the existing powers of the
[EHRC].”
employees. Under the 2017/172 Regulations, “[f]ailure to comply with an obligation
imposed by these Regulations constitutes an ‘unlawful act’ within the meaning of section 34
C] to take enforcement action.”
According to section 78, “[t]
—

’
–
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re prescribed.”

refore, the United Kingdom should consider expanding the definition of “relevant
employer” to include small and medium sized enterprises (“SMEs”), which refers to

–

evertheless, expanding the definition of “relevant employer” to employers with fewer
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the World Economic Forum (the “WEF”). In addition to tracking this data, the WEF also

passed the Remuneration Transparency Act (the “RTA”).

–
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a report that illustrates the employer’s pay structure and gender equality.

very similar to the United Kingdom’s rationale for enacting the Regulations. In order to

is Australia. Although this is similar to the United Kingdom and Germany, Australia’s equal
Workplace Gender Equality Act (the “WGEA”), which was designed to require certain

–

years, Iceland’s ge
legally enforce equal pay by adopting the Equal Pay Standard (the “EPS”).
employees are required to annually obtain a “certificate” that illustrates pay equality
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An employer who fails to comply with the EPS can be fined up to 50,000 ISK, about €350

of Iceland’s labor force than the Regulations do in the United Kingdom.

Services Limited’s 2017 gender pay report, the median gender pay gap between men and
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